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ABSTRACT

In the twenty-first century world and in light of a sub-optimally performing
economy, counties and local governments are attempting to find cost-effective and
financially pragmatic ways to contain costs. The edict of “doing more with less” has been
the perpetual mantra of local and county government officials when seeking to provide
government services without increasing the size or the costs of the bureaucratic
infrastructure. This has been particularly true when it comes to the issue of jail
overcrowding, and the question of how to reduce the costs of jail operations. Today’s
jails are filled with defendants who are awaiting trial, those who are awaiting sentencing
or who are actually serving sentences, those who are awaiting transportation to state
prison facilities, illegal immigrants who have been apprehended by Immigration and
Customs Enforcement (ICE), and those who are detained to civil commitment orders.

One pragmatic and workable solution to the problem of jail overcrowding and that
oftentimes is routinely ignored by government officials is the use of surety bonding as a
way to effectuate the pretrial release of those defendants who are awaiting trial. To say
the least, the use of surety bonding has a rich tradition in the United States. One of the
distinct advantages of surety bonding is that it functions as cost-effective mechanism to
provide for the pretrial release of defendants at an absolute zero-cost to taxpayers.
Because the surety bonding industry operates in the private sector, surety bonding is a
strategy that does not increase either the size of the government’s bureaucracy or the
expense of its operation. Government-funded pretrial release programs are unable to
make either of these claims; nor can they substantiate the cost-efficiency of their
performance through the use of empirical data.

This research is a follow-up study to one conducted last year which documents
the cost-savings associated with surety bonding as a pretrial release mechanism for one
surety bonding company in the state of Florida. Based on the analysis of over 35,000
cases and an array of secondary data sources, these data indicate two principal findings:

* The use of surety bonding by a single surety bonding company saved county
governments in the state of Florida over $230 million dollars in detention costs by
admitting defendants to surety bonding instead of keeping them in pretrial
detention; and,

® The costs to build additional jail cells or dormitory-style beds to house these
pretrial defendants alone would cost all Florida counties anywhere between 187.2
and 655.2 million dollars on a statewide basis to construct the estimated new
9,400 jail beds that would be needed if surety bonding were not used.

This study also discusses the implications of these findings relative to the
operation of the process of pretrial release. It also calls for more extensive research to
further address the problems posed by government-sponsored pretrial release programs in
terms of burgeoning costs to taxpayers and increasing the size of government
infrastructure.
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Introduction and Overview

In the United States, there is a constitutional precedent for the use of bail,
although the reference to its use in the Eighth Amendment is somewhat oblique. By
virtue of the wording of the Eighth Amendment which specifies that “excessive bail shall
not be required, nor excessive fines imposed, nor cruel and unusual punishments
inflicted,” there is a presupposition of the use of bail.? Obviously, excessive bail could
not be constitutionally prohibited if it did not exist in the first place.

From an historical point of view, then, this constitutional provision appears to
have evolved from the use, or abuse, of bail in England where sheriffs had the common
law authority to grant and determine bail for criminal suspects. In response to abuses of
power by the sheriffs in doing so, Parliament enacted a statute in 1275 that defined those
offenses that were bail-eligible and those that were not considered as such.

Ironically, even though such a bill had been passed, the King’s judges often

subverted both the spirit and the intent of the law. It was further believed that the accused

' Funding for this study was provided, in part, by Roche Surety and Casualty, Inc. of Tampa, Florida. The
findings, conclusions, and opinions expressed herein are those of the writer, and do not necessarily reflect
the opinions of either Roche Surety and Casualty, Inc. or the University of Tampa.

* The Eighth Amendment has been interpreted to mean that bail may be denied if the charge, or charges, is
sufficiently serious. In allowing the use of preventive detention without bail, the Supreme Court held that
the only limitation imposed by the bail clause of the Eighth Amendment is “...the government’s proposed
conditions of release or detention not be ‘excessive’ in light of the perceived evil.” See United States v.
Salerno and Cafero, 481 U.S. 739 (1987).



could be held without bail upon command of the King. Some 350 years later, in 1628, the
Petition of Rights argued that the King had no such authority. However, technicalities in
the language of the law were often exploited to the extent that the accused was often
remanded to jail even when charged with an offense that was bail eligible.’

The loopholes and technicalities in the law which had heretofore been
successfully exploited to keep bail-eligible defendants in jail prior to the adjudication of
their cases were ostensibly closed with the enactment of the English Habeas Corpus Act
of 1679. In principal, judges were compelled to set bail; in practice, however, the judges
often set required amounts for bail that could not possibly be met by the accused. Some
ten years later, Parliament enacted the English Bill of Rights in 1689 which stated that
“excessive ought not to be required.” However, a major shortcoming of the English Bill
of Rights was it did not elucidate the fundamental distinction between those offenses that

were bail-eligible and those that were not.

The English experience notwithstanding, the use of bail has a rich tradition in the
operation of criminal justice systems around the world. Nowhere is the system of bail and
the use of surety bonding more distinctive than in the United States. So expansive is the
use of surety bonding as a form of pretrial release, some authors have even argued that
forms of pretrial release are actually apart of the greater domain of what is considered

“community-based corrections” (see, for example, Glick and Miller, 2008).

3 Taking advantage of legal loopholes and technicalities, whether intended or unintended, is not unknown
in the realm of even modern jurisprudence. The historical English experience indeed provides a substantive
basis for this.

* Glick and Miller (2008) consider several different forms of community-based corrections, including
pretrial release, diversion, probation, reentry programs, and parole. The authors define pretrial release as
“the release of an individual from pretrial detention or jail pending case adjudication” (Glick and Miller,
2008:420). Accordingly, surety bonding falls within the purview of the definition of pretrial release.



In its traditional application, bail is nothing more than the legal act of releasing
the accused, the defendant, by the court. The judge specifies the sum of money or
property to be paid in the form of a bond as a condition of pretrial release. In turn, the
bond, or surety, is the monetary amount pledged by the accused to secure his/her pretrial
and their subsequent presence in court.

The use of bail has considerable historical precedent and may be traced to the
ancient Greeks. More than two thousand years ago, the Greek philosopher Plato wrote
that prosecutors must:

“...demand bail from the defendant (who) shall provide three substantial

securities who guarantee to produce him at the trial, and if a man be unable or

unwilling to provide these securities, the court must take, bind and keep him, and
produce him at the trial of the case.”

Even though there were some minor variations in admitting defendants to bail, the
practice described by Plato prevailed over time until about one hundred years ago when
guarantors and personal sureties were replaced by financial sureties. At one time,
defendants had to deposit whatever amount was demanded by the judges to ensure their
appearance at trial. If the defendant appeared as scheduled, the court returned the money.
Since that time, direct financial surety paid by the defendant has been replaced by the
commercial bail, or surety, bond system.

Traditionally, bail is some form of guarantee deposited or pledged in order to
persuade the court having jurisdiction over the case to release a suspect from jail, on the
understanding that the suspect will return for trial or forfeit the bail (and be guilty of the
crime of failure to appear). In most cases, bail money will be returned at the end of the

trial, if all court appearances are satisfied, and no matter whether the person is found

guilty or not guilty of the crime for which the defendant stands accused. In some



countries, granting bail is a common practice. Even in such countries, however, where the
use of bail is relatively common, bail may not be offered by some courts under certain
types of circumstances. For example, if the accused is considered likely not to appear for
trial, bail will not be set. However, even in those countries without established or
formalized bail practices, the imprisonment of the suspect before the trial occurs only if

such confinement is deemed necessary by the court.

Although the specific form of bail varies from one jurisdiction to another, there

are several common forms of bail that may be discerned:

Recognizance — a promise made by the accused to the court that, upon their word
of honor, he/she will attend all required judicial proceedings and will not engage in
further illegal activity or other prohibited conduct as set by the court. Typically a
monetary amount is set by the court, but is not paid by the defendant unless the court
orders it forfeited; > this is denominated an unsecured appearance bond or release on
one's own recognizance.

Surety — when a third party agrees to be responsible for the debt or obligation of
the defendant. In many jurisdictions this service is provided commercially by a bail
bondsman, where the agent will receive 10% of the bail amount up front and will
keep that amount regardless of whether the defendant appears in court. The court in
many jurisdictions, especially jurisdictions that prohibit bail bondsmen, may demand
a certain amount of the total bail (typically 10%) be given to the court, which, unlike
with bail bondsmen, is returned if the defendant does not violate the conditions of
bail. This also known as the ten percent plan. If the bond is forfeited, the remaining
ninety percent is rarely collected.

Conditions of release - many varied non-monetary conditions and restrictions on
liberty can be imposed by a court to ensure that a person released into the community
will appear in court and not commit any more crimes. Common examples include:
mandatory calls to pre-trail intervention case managers, surrendering passports, home
detention, electronic monitoring, drug testing, alcohol counseling, surrendering
firearms.

Protective order - also called an order of protection, one very common feature of
any conditional release, whether on bail, bond or condition, is a court order requiring
the defendant to refrain from criminal activity against the alleged crime victim, or
stay away from and have no contact with the alleged crime victim. The former is a

? In reality, even though the amount is forfeited, it rarely gets collected by the Court.



limited order, the latter a full order. Violation of the order can subject the defendant to
revocation of bail in a proceeding that is heard by a judge.

Cash — typically "cash only," where the defendant must provide the amount of
the bail to the court.

Combinations - courts often allow defendants to post cash bail or bond, and then

impose further conditions, as mentioned above, in order to protect the community or
ensure attendance.

The net effect of bail is that if the defendant fails to appear in court when required to do

so, bail is forfeited, and the defendant is remanded to j ail.®

According to the United States Department of Justice, there are a number of
mechanisms that are utilized by the state courts for purposes of pretrial release. These
different pretrial release mechanisms fall under one of three general headings: financial
release, non-financial release, and emergency release.” These are defined and described

below.

Types of pretrial release used in State courts

Financial liability for  Liable

Type of release Defendant failure to appear party
Financial
Surety bond Pays fee (usually 10% of bail amount) plus collateral if required, Fufl bait amount Bail agent
to commaercial bail agent.
Deposit bond Posts deposit (usually 10% of bail amount} with court, which Fufl bail amount Defendant
is usually refunded at suceessful completion of case.
Full cash bond Posts full bail amount with court Full bail amount Defendant
Property bond Posts property title as collateral with court. Full bait amount Defendant
Non-financial
Release on recognizance Signs written agreement to appear in coust (includes citation None N/A
(ROR) releases by law enforcement).
Conditional {supervised) Agrees to comply with specific conditions such as regular reporting None N/A
release or drug use monitoring.
Unsecured bond Has a bail amount set. but no payment is required to secure release. Full bait amount Defendant
Emergency release Released as part of a court order to refieve jaif crowding. None N/A

In light of all of the existing pretrial release mechanisms that are currently

available, one must consider the distinct advantages of using commercial bail, or surety,

® For Federal cases, if the defendant violates a condition of bail, the bail is forfeited.
! http://www.ojp.usdoj.gov/bjs/pub/pdf/prfdsc.pdf



bonding. The American Legislative Exchange Council (2009) has neatly summarized
these advantages. First and foremost, commercial bail bonding is both a necessary and
integral part of the pretrial process. Commercial bail agents assist the court in
maintaining social control over pretrial defendants in ways that are fundamentally
unknown to alternative pretrial service bureaucracies. The linkage that exists between the
commercial bail agent and the defendant is one of the ways to ensure the defendant’s

appearance in court.

Second, in light of a poorly performing economy and the increasing demand for
police-related services, commercial bail agents are invaluable tools by which absconded
defendants are apprehended. Commercial bail agents are able, therefore, to reduce the
workload of law enforcement agencies so that they may devote increased attention to
providing crime suppression and crime prevention services to the public. Third,
commercial bail agents provide valuable assistance to the courts in terms of the courts’
case management functions by helping the court to resolve erroneous and mistaken court

dates for defendants.

Fourth, the surety bonding industry assists in reducing jail overcrowding by
taking responsibility for those defendants that the court could not otherwise release on a
pretrial basis. Where other types of pretrial release mechanisms are either Inappropriate
or unavailable, surety bonding provides both an efficient and effective mechanism for
otherwise underserved defendants who might not qualify for other forms of pretrial

release.

Finally, the commercial bonding industry actually provides a source of

unanticipated revenues to the state. In the event that a defendant absconds while on bond



and is never apprehended, the surety bonding agent pays the forfeiture judgment to the
state. Thus, the judge has an incentive to use the commercial bail agent because the

responsibility for the defendant’s release is shared between judge and bondsman.

According to the American Legislative Exchange Council (2009), the utility of
commercial bail bonding is demonstrated by the fact that bail agents do not determine
who actually gets out of jail on pretrial release — they merely deal with reality as they find
it. According to ALEC (2009), bail bondsmen “...do not create the court or dictate its
release policies. Contrary to the claims of its opponents, the jail’s keys never leave the

hands of this nation’s judiciary.”

In the state of Florida, the statutory basis for the use of bail is found in Chapter
903 of the Florida Statutes. Accordingly, there are certain conditions that accompany
admittance to bail. Accordingly, while on bail, the defendant shall refrain from criminal
activity of any kind; refrain from contact of any type with the victim, except through
pretrial discovery pursuant to the Florida Rules of Criminal Procedure; and, finally,

comply with all conditions of pretrial release.®

There are other conditions for which bail may be revoked. In the state of Florida,
for example, the court may, on its own motion, revoke pretrial release and order pretrial
detention if the court finds probable cause to believe that the defendant committed a new
crime on pretrial release.” Similarly, a person who has been admitted to bail on appeal
commits and is convicted of a separate offense while free on bail, the bail on appeal shall

be revoked and the defendant committed forthwith.'” Finally, any person who makes

%2008 Florida Statutes, 903.047.
% 2008 Florida Statutes, 903.0471.
%2008 Florida Statutes, 903.131.



false or misleading statements, or omits material information, to the court may have their
bail revoked or modified.!" Persons who are on probation or other type of community
control status and who are accused of violating the terms or conditions of their probation
or community control are not eligible for bail prior to the resolution of the probation

violation hearing.'?
The Historical Basis and Use of Bail in the United States

Prior to the signing of the Declaration of Independence, bail law in the colonies
was generally based on the common law of England.'® Whether for purposes of political
or legal expediency or an attempt to retain some vestige of English common law in the
American colonies, some of the colonies simply guaranteed their subjects the protections
of British law as established at that time. In 1776, after the signing of the Declaration of
Independence, those colonial states which had not already done so enacted their own
versions of bail law. For example, Section 9 of Virginia's 1776 Constitution states that
"excessive bail ought not to be required..." Nine years later, in 1785, the following

language was added to the Virginia Constitution:

"Those shall be let to bail who are apprehended for any crime not punishable in
life or limb...But if a crime be punishable by life or limb, or if it be manslaughter
and there be good cause to believe the party guilty thereof, he shall not be
admitted to bail."

In addition, Section 29 of the Pennsylvania Constitution of 1776 states that "Excessive

bail shall not be exacted for bailable offences; and all fines shall be moderate."

'' 2008 Florida Statutes, 903.035.

* 2008 Florida Statutes, 903.0351.

"* This existing use of bail in the colonies even prior to thee Declaration of Independence probably explains
the verbiage contained in the Eighth Amendment that prohibits the use of excessive bail.
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Finally, the Eighth Amendment to the United States Constitution is derived from
the Virginia Constitution, stating in part that, "Excessive bail shall not be required...”
Interestingly enough, the Supreme Court has never decided whether the constitutional
prohibition on excessive bail applies to the States through the Fourteenth Amendment.
And the Sixth Amendment to the Constitution, like the English Habeas Corpus Act of
1678, requires that a suspect must "be informed of the nature and cause of the
accusation", thus enabling a suspect to demand bail if accused of an offense for which

bail may be considered.

The Judiciary Act of 1789

In 1789, the same year that the United States Bill of Rights was introduced,
Congress passed the Judiciary Act. This legislation specified those types of crimes that
were considered bail eligible, and set boundaries and limits on a Judge's discretion in
setting the actual conditions of bail and the amounts pledged for bail. The Act states that
all non-capital crimes are bail-eligible, and that in capital cases the decision to detain a

suspect, prior to trial, was to be left to the judge. The J udiciary Act states,

"Upon all arrests in criminal cases, bail shall be admitted, except where
punishment may be by death, in which cases it shall not be admitted but
by the supreme or a circuit court, or by a justice of the supreme court, or a
judge of a district court, who shall exercise their discretion therein."

The Bail Reform Act of 1966

Ever since the Judiciary Act passed in 1789, defendants in federal courts have
possessed a statutory right to bail. According to that statute, defendants in federal courts
shall be bailed, except in those cases involving capital crimes. The Bail Reform Act of

1966 favored the nonmonetary release if such release assured the appearance of the

11



defendant in court. The most common form of nonmonetary release, release on
recognizance, or ROR, releases defendants solely on the promise to appear in court for
trial. A second form of nonmonetary release is conditional release. In conditional release,
Judges may impose a range of nonmonetary conditions. Release on unsecured bail does
not require putting up any money or property, but it results in bail forfeiture if the

defendant fails to appear in court as so ordered by the judge.

The federal Bail Reform Act of 1966 thus states that a non-capital defendant is to
be released, pending trial, on his personal recognizance or on personal bond, unless the
Judicial officer determines that such incentives will be insufficient to guarantee the
defendant’s appearance at trial. In that case, the judge must select an alternative from a
list of conditions, such as restrictions on travel. Individuals charged with a capital crime,
or those who have been convicted and are awaiting sentencing or appeal, are to be
released unless the judicial officer has reason to believe that no conditions will
reasonably assure that the person will not flee or pose a danger to the community. In non-
capital cases, the Act does not permit a judge to consider a suspect's danger to the

community; only in capital cases or after conviction is the judge authorized to do so.

As applied to defendants facing federal charges, the Bail Reform Act of 1966 also
specifies what information the court may use to determine the conditions of release,
including the nature of the offense charged; the amount of evidence against the
defendant; the past criminal record of the defendant; the ties of the defendant to the
community; the mental condition of the defendant; the length of residence of the
defendant in the community; and the failure of the defendant to appear in the past at

required court proceedings. The Bail Reform Act further stipulates that defendants denied

12



release can demand that judges promptly reconsider the conditions of bail. If judges
reaffirm their initial decision not to release the defendant, they must provide written
reasons for the conditions imposed. The Act also prescribes potentially severe penalties
for defendants who fail to appear. Defendants who “jump” bail forfeit any security
pledged, and pursuant to such forfeiture, are subject to as much as a $5,000 fine or a
maximum of five years in prison. The net effect is that courts can release defendants on
fairly liberal conditions of bail but reserve the right to punish them severely for failure to

appear.

The federal 1966 Bail Reform Act was particularly criticized within the District of
Columbia, where all crimes formerly fell under the purview of Federal bail law. In a
number of instances, persons accused of violent crimes committed additional crimes
when released on their personal recognizance. These individuals were often released yet
again. Accordingly, the Judicial Council committee recommended that even in non-
capital cases, a person's dangerousness should be considered in determining conditions
for release. The District of Columbia Court Reform and Criminal Procedure Act of 1970
thus allowed judges to consider dangerousness and risk of flight when setting bail in non-

capital cases.

Current U.S. Bail Law

In 1984, Congress replaced the Bail Reform Act of 1966 with new bail law,
codified at United States Code, Title 18, Sections 3141-3150, as the Bail Reform Act of
1984. The main thrust of the new law was that it allowed the pretrial detention of

individuals based upon their alleged danger to the community. Under prior law and

13



traditional bail statutes in the United States, pretrial detention was based solely upon the

risk of flight.

Accordingly, 18 USC 3142(f) provides that only persons who fit into certain
categories are subject to detention without bail: persons charged with a crime of violence,
an offense for which the maximum sentence is life imprisonment or death; certain drug
offenses for which the maximum offense is greater than 10 years; repeat felony
offenders; or if the defendant poses a serious risk of flight, obstruction of justice, or
witness tampering. There is a special bail hearing held to determine whether the
defendant fits within these categories; and anyone not fitting within one or more of these

categories must be admitted to bail.

In its most traditional sense, bail is a sum of money or property specified by the
judge that will be presented to the court by the defendant as a condition of pretrial
release. The bail will be forfeited if the defendant does not appear in court as scheduled.
Like many other aspects of the modern American criminal justice system, the concept of
bail was originally developed in England so that sheriffs would not have to fill their jail
cells with people awaiting trial. This issue remains particularly relevant today, especially
in terms of the problems of jail overcrowding, the costs to build new detention facilities,
construct additional beds or cells or existing facilities, maintaining minimum staffing

levels, reduced revenues from a shrinking tax base, and so forth.

From a purely legal standpoint, it has been well-established that there is no
constitutionally protected right to release on bail, nor is there an absolute right to have the
court set an amount as a condition of release. Any release on bail is statutorily based. The

only aspect of bail that is constitutionally protected is through the Eighth Amendment to
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the Constitution that forbids the imposition of excessive bail. State bail laws are typically
structured to prevent discrimination in the actual setting of the bail amount or the
conditions attached thereto. However, these same bail laws do not guarantee that all

defendants have a realistic chance of being released before trial (Nagel, 1990).

As early as 1835, the Supreme Court ruled that the purpose of bail is to ensure the
presence of the accused in court to answer the indictment and submit to trial. This
holding is consonant with the belief that accused persons are innocent until proved guilty
beyond a reasonable doubt, and that they should not suffer undue personal or financial
hardship while awaiting trial. In point of fact, releasing the accused on bail better affords
the opportunity for the accused to assist in the preparation of his/her defense. However,
because the accused has not been found guilty, bail should not be used as a punishment.
The amount of bail should, therefore, be high enough to ensure that the defendant appears

in court for trial, but not so high that it takes on a punitive, post-conviction flavor.

Another purpose of modern bail is to ensure that the community is protected from
further crimes that some defendants might commit while out on bail. With a notable
exception being recent cases of suspected terrorists, defendants are entitled to a hearing
before they are denied bail or setting bail at such a high level that they are certain to be

kept in jail despite the fact that they have not been yet convicted.

Two twentieth century Supreme Court cases have attempted to fundamentally
clarify just what is meant by excessive bail, and to likewise determine those conditions

under which no amount of money may secure the appearance of a defendant in court.
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In the 1951 landmark case of Stack v. Boyle'*, the United States Supreme Court
attempted to delineate just what the phrase “excessive bail” actually means. In effect, the
Court attempted to attach some degree of clarity to an otherwise vague and nebulous
legal concept. In Stack, twelve defendants were charged with conspiring to advocate the
overthrow of the government by force, an act which constituted a crime under the federal
law. The trial court set bail at $50,000 for each defendant who, in turn, protested that the
amount was “excessive.” In an attempt to persuade the Court as to the merits of their
decision, the defendants submitted evidence for the Court’s consideration that indicated
that their appearance in court could be assured with less money actually having to be
posted. Ignoring this information, the court accepted the government’s premise that four
other defendants in similar circumstances but in an unrelated case had fled the
jurisdiction of the Court, and bail was subsequently denied. Upon hearing the case on
appeal, the Supreme Court ruled that in this particular case that bail had “not been fixed

by proper methods.”

A second Supreme Court case in 1978 affirmed the idea that sometimes no
amount of money can secure a defendant’s appearance. In the case of United States v.
Abrahams", the defendant was arrested for defrauding the federal government. Since this
was a felony under the United States Code that was punishable by up to five years in
prison, a federal magistrate set bail at $100,000. Defendant Abrahams posted the bail,
was released, and promptly jumped bail by failing to appear for a hearing to remove the

case to another jurisdiction. When the defendant was charged before a U. S district court,

" Stack v. Boyle, 342 U.S. 1,72 S.Ct. 1 (1951)
¥ United States v. Abrahams, 575 F.2d. 3 (1* Cir, 1978)
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the prosecutor for the government argued that Abrahams should be held without bail for

no less than seven different reasons:

(1) Abrahams had three previous convictions in both federal and state courts;
(2) He was an escaped state prisoner from New J ersey;

(3) Had had given false information at the previous bail hearing;

(4) He had failed to appear for a previous hearing before a federal magistrate;

(5) Using another fictitious name, Abrahams had failed to appear in a California
case and was a fugitive from justice in that state;

(6) He had used several additional aliases in the past; and,

(7) He had transferred 1.5 million dollars to Bermuda during 1976 and 1977.

Upon hearing this evidence and following a compelling and persuasive argument by the
prosecutor who argued strenuously against bail, the judge remanded Abrahams into
custody - without bail. On appeal, the Supreme Court affirmed the Jjudgment of the

district court.

Admittedly, the Abrahams case is a case in the extreme — where no amount of
money can secure a defendant’s appearance in court. At the other end of the continuum,
however, there are those cases where indigent defendants cannot even pay $50 to secure
their release. Even in light of these two extremes, the Supreme Court has never decided,
nor has it established any legal middle ground, that money bail amounts to excessive bail

for indigent defendants.

In the 1977 case of Pugh v. Rainwater'®, a group of indigent defendants brought
an action challenging the legality of bail practices in the state of Florida. The principal
thrust of their argument was that money bail was unconstitutional for indigents, because
they were jailed to await the outcomes of their cases simply because they were

economically disadvantaged. In the midst of the lawsuit, the Florida legislature adopted

' Pugh v. Rainwater, 557 F.2d. 1189 (5" Cir. 1977)
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new rules that provided alternatives to money bail for those released prior to the actual
disposition of the case and which were almost identical to the provisions of the federal
Bail Reform Act. Unlike federal law, however, the new bail law in Florida did not

establish priorities among the alternatives; nor did it indicate any presumption favoring

non-monetary conditions of pretrial release over money bail.

The same group of Florida indigents brought suit yet again.'” In challenging the
constitutionality of Florida bail rules, newly crafted by the Florida legislature, they
brought suit once again on grounds that were similar to their challenge to the old Florida

“pure money” bail practice. In its decision, the Court stated that:

“At the outset, we accept the principle that imprisonment solely because of
indigent status is invidious discrimination and not constitutionally permissible.
The punitive and heavily burdensome nature of pretrial confinement has been the
subject of convincing commentary.”

However, the Court did go on to hold that indigence per se does not require
Florida either to establish either a presumption in favor on nonmonetary bail or to create
priorities among various bail conditions. The Court fundamentally argued that each case
had to be decided individually, leaving the outcome to the discretion of magistrates and
judges to determine what conditions or combinations thereof best serve the interests of
impoverished defendants and the interests of society. Thus, the fundamental finding in
this case was the indigent defendants do not have a constitutional right to non-monetary
bail, and are not unconstitutionally discriminated against simply because they are

required to advance money bail to secure their release.

State Bail Laws

Y Pugh v. Rainwater, on rehearing, 572 F.2d. 1053 (5" Cir. 1978)
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Bail laws vary somewhat from state to state, as is typical of jurisprudence in a
diverse society such as the United States and wherein there is a traditional reliance on
“states’ rights™.'® The map below displays the nature and extent to which commercial

bail is currently used in the United States.'’

Commercial bail agents are active in almost every State
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In a general yet practical sense, state statutes generally convey the idea that a
person charged with a non-capital crime is presumptively entitled to be granted bail, or at
the very least, to have bail considered. Recently, some states have enacted statutes
modeled on federal law which permit the pretrial detention of persons charged with
serious violent offenses, if it can be demonstrated that the defendant is a flight risk or a
danger to the community. Some states have very strict guidelines for judges to follow,

with a published bail schedule while some states g0 so far as to require certain forfeitures,

¥ The use of commercial bail is not permitted in four states (Oregon, Kentucky, Illinois, and Wisconsin). In
the District of Columbia, Maine, and Nebraska, the use of bail is permitted by rarely used. In all other
states, the use of commercial bail is permitted and used.

" SOURCE: http://www.ojp.usdoj.gov/bjs/pub/pdf/prfdsc.pdf
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bail, and fines for certain crimes.?’ However, it is likewise important to note that since the
1970s and with a demonstrable shift in public opinion toward greater crime control and
public safety, state bail statutes have generally reflected a move away from emphasizing
the rights of the defendants and toward a more concentrated effort to control crime and
promote community safety. For example, the current applicable statute in Florida states

that:

“The purpose of a bail determination in criminal proceedings is to ensure the
appearance of the criminal defendant at subsequent proceedings and zo protect the
community against unreasonable danger from the criminal defendant”.*!

Two Supreme Court cases which emphasize the protection of the community as
articulated in the Florida statute are the cases of Schall v. Martin®’ (1984) and United
States v. Salerno and Cafero *(1 987). Even though critics of preventive detention have
argued that its use is a violation of the due process clause of the United States
Constitution since the defendant is held in detention prior to the completion of the
adjudicatory phase of the criminal justice process, the Court has ruled that pretrial
detention is sometimes necessary. In Schall, the Court argued that the pretrial detention
of a juvenile is constitutional in order to protect both the welfare of the minor and the
larger community. In the Salerno and Cafero decision, the Court upheld the preventive
detention provisions of the Bail Reform Act of 1984, the justices held that preventive
detention was a legitimate use of governmental power because the act of preventive
detention was not designed to punish the accused, but rather to address the problem of

people committing crimes while on bail.

** See, for example, the Los Angeles Bail Schedule and the requirements established by the courts in Utah.
*! Florida Statutes, 903. 046; emphasis added in text.

22 Sc/za/l v. Martin, 467 U.S. 253 (1984)
> United States v. Salerno and Cafero, 481 U.S. 739 (1987)
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Whether or not state statutes formally prescribe the bail consideration procedures
in detail, most judges act similarly in actual practice when it comes to the application of
bail statutes. Typically, judges render decisions regarding bail primarily on the
seriousness of the offense(s) with which the defendant is charged. Although this
particular standard is fairly easy to apply, other factors may influence the judge’s
decision in setting bail. These factors include the strength of the prosecution’s case
against the defendant as well as the prior criminal history of the defendant. In most
Jurisdictions, however, judges seem to give little or no weight to community ties or the
defendant’s background and character in the bail decision-making process (see Wice,

1974: LaFave and Israel, 1984; and Goldkamp, 1985).

However, in the state of Florida, state statute requires that the court require a

multitude of factors in determining bail and the conditions surrounding it, including:

(a) The nature and circumstances of the offense charged.
(b) The weight of the evidence against the defendant.

(c) The defendant's family ties, length of residence in the community,
employment history, financial resources, and mental condition.

(d) The defendant's past and present conduct, including any record of
convictions, previous flight to avoid prosecution, or failure to appear at court
proceedings.

(e) The nature and probability of danger which the defendant's release poses to
the community.

() The source of funds used to post bail.

(g) Whether the defendant is already on release pending resolution of another
criminal proceeding or on probation, parole, or other release pending completion of a
sentence.

(h) The street value of any drug or controlled substance connected to or involved
in the criminal charge.

(1) The nature and probability of intimidation and danger to victims.

(j) Whether there is probable cause to believe that the defendant committed a new
crime while on pretrial release.
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(k) Any other facts that the court considers relevant. « **

In almost all courts, the determination of both the amount and type of bail is based
mainly on a two-pronged test: the judge’s view of the seriousness of the crime and the
defendant’s prior record. In part, this two-pronged emphasis results from a lack of
information about the accused. Because bail is typically determined within a time period
of 24- to 48-hours after an arrest, there is little time to conduct a more thorough
assessment as to the worthiness of the defendant to be placed on bail. As a result, judges
have developed standard rates of bail that are offense-specific. In some cases, the judge
will set a high bail if the police or prosecutor is secking to have a certain person kept off

the street.

The bail system, while necessary, is not without its critics in terms of the way that
bail is administered. For example, some argue that the current bail system discriminates
against the economically and financially disadvantaged. In point of fact, this criticism
may be more ideological since there are a number of forms of bail that are not financial in

nature that are available to the judge when establishing the type of bail to be afforded.

According to a 1999 study by Reaves and Hart of felony defendants in the
nation’s most populous counties, 62 percent were released before disposition of their
cases, but the rates of release depended primarily on the seriousness of the charge(s).
Only 21 percent of murder defendants gained release while two-thirds of those charged
with assault or some type of drug offenses were released on bail. Among those released,
half left jail within one day after their arrest and most of the others were in jail less than

one week prior to their release. Defendants who were unable to make bail faced the

* Florida Statutes, 903.046, “Purpose of and Criteria for Bail Determination.”
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prospect of spending several months in jail because the median time period from arrest to
adjudication ranged from seventy-three days for burglary defendants to over three
hundred days for those accused of murder. The median time period for processing all

felony cases was 89 days.

Other research, however, has suggested that the poor and the financially
disadvantaged may be adversely affected by the structure and operation of the existing
bail system. A 1996 study of Hispanic American arrestees in the Southwestern United
States by Holmes and his colleagues demonstrated that those who retained private
counsel were seven times more likely to gain pretrial release than those who were
represented at public expense. This result may indicate that those more affluent
defendants have greater ability to come up with bail money, and have private attorneys
who advocate more strenuously for their clients at even the early stages of the criminal

justice process.

At least one study finds that bail may also reflect racial or ethnic disparities and
discrimination by criminal justice officials, or the social class of the defendant. The study
by Houston and Ewing (1991) of the Connecticut State Bail Commission showed that at
cach step of the process, African American and Hispanic males with “clean” records were
given bail amounts that were double those given to white defendants. Disparate treatment
by the criminal justice system notwithstanding, the study also recognized that the higher
bail might result from the fact that African Americans and Hispanics were more likely to
be charged with a felony than whites. Another reason for the difference mi ght be that
poor defendants, regardless of race or ethnicity, often do not have jobs and a permanent

residence — both of which are strong determinants in setting bail. Houston and Ewing
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further observed that the greatest disparities in bail were in felony drug cases. In these
types of cases, the average bail for African Americans and Hispanic Americans was four

times high than for whites at the same courthouse and for the offense of similar gravity...

The problems for poor defendants are compounded by the lack of a constitutional
right to representation by an attorney at bail hearings (Colbert, 1998). Defendants who
cannot afford to hire a private attorney may have no one to make arguments on their
behalf at the bail hearing itself. In point of fact, the prosecutor’s argument in favor of
high bail or the denial of bail altogether may be the only arguments heard by the judge.
For many impoverished, financially disadvantaged defendants, bail is set even before an

attorney has been appointed to represent them in the preparation of their defense.

One practical application of the use of bail is that bail provides the criminal
Justice system with a distinct, specific mechanism to ensure that pretrial detention
facilities do not become more overcrowded than they currently are. Similar to the use of
negotiated pleas of guilty (or plea bargains), the use of bail, then, is a necessary adjunct
to partially ensure the continuous operation of the criminal justice system. Without the
use of bail generally, or surety bonds in particular, local jail facilities and detention
centers would quickly overflow their capacities, and strain the operation of these facilities
to their breaking points.

Regardless of the process or statute by which bail is set, the issue of bail generates
fundamental and conflicting policy questions. For example, society has a compelling
interest in crime control; to this extent, granting freedom to defendants prior to trial may
endanger public safety. Moreover, bailed defendants might escape the jurisdiction, and

while free on bail, might commit even more crimes. F inally, the argument against bail
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emphasizes one element of the public safety approach — bailed defendants can threaten,
intimidate, and injure both victims and witnesses who are a party to the defendant’s case,
thereby potentially affecting the outcome of the case in court.

The other side of the argument is equally persuasive. From a purely legal point of
view and in accordance with the elements of due process, pretrial detention is tantamount
to incarceration before trial. This condition is analogous to the petulant child who is
whipped and put to bed without supper. Accordingly, the public interest also requires
protecting legally innocent persons from unwarranted government deprivations and
intrusions. Detaining legally innocent defendants not only encroaches on their liberty, it
impairs the capacity of those accused to assist in their own defense. Moreover, pretrial
detention reduces the bargaining power of the defendant, either when entering a plea or at
the sentencing phase of the judicial proceedings. In addition, pretrial detention is rather
expensive. The direct economic costs of pretrial detention are enormous. According to
Steven R. Schlesinger, “A defendant who is detained on a petty theft involving a few
dollars may cost the government thousands of dollars” (Schlesinger, 1986: 178-179).

Though the use of commercial bail has its critics, there are several distinct
advantages associated with its use as a type of community control mechanism which
justify its continued and expanded use. First, commercial bail reduces jail overcrowding
by providing defendants a mechanism for pretrial release. Second, commercial bail
provides for pretrial release and monitoring within the community at zero-cost to
taxpayers. Third, commercial bail creates an incentive that results in the majority of the
defendants being returned to court since the bail agent, and ultimately the surety

company, is financially liable for those defendants who fail to appear. Finally,
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commercial bail provides for defendants to secure their freedom while awaiting the
disposition of their case.

In order to offset some of the criticisms surrounding the use of a financial bond to
secure a defendant’s pretrial release, the state of Florida, like many other states across the
country, employs on a county-by-county basis pretrial release programs which do not
require financial surety as condition of pretrial release. Originally trumpeted as a
mechanism to provide pretrial release for clients without the use of financial surety, the
effectiveness of these programs is somewhat suspect when it comes to actual empirical
support to justify and perpetuate their existence.

For example, in a study recently released by the U. S. Department of Justice,
Cohen and Reaves (2007), using robust statistical analysis on state court data between
1990 and 2004, observe some interesting findings regarding the use of pretrial financial
release as a type of pretrial community control. The authors observed that, “compared to
release on recognizance, defendants on financial release were more likely to make all
scheduled court appearances. Defendants released on an unsecured bond or as part of an
emergency release were most likely to have a bench warrant issued because they failed to
appear in court.”

Similarly, a study by Block (2005) using a dataset that included over 20,000 cases
from California’s twelve largest counties between 1990 and 2000 concluded that surety
bonding was more effective than release on recognizance (ROR) or conditional release
(CR) in terms of ensuring court appearances, that surety bonding was more effective in
reducing the number of fugitives from justice, and that a more widespread use of surety

bonding would save California taxpayers in the twelve largest counties anywhere
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between $1.3 million and $10 million in budget outlays if surety bonding replaced release
on recognizance or conditional release.

Furthermore, a 2004 study by Helland and Tabarrok finds that the public is
appreciably safer with defendants released by commercial bail as opposed to pretrial
services and that the taxpayer actually funds the system, that being pretrial services, that
has greater liability and disadvantage associated with its operation. The implications of
their findings are that commercial bail operates much more safely and at no cost to the
public (Helland and Tabarrok, 2004).

Finally, the American Legislative Exchange Council (2009) presents a cogent
analysis of pretrial release services as currently structured. Citing an array of statistics
that document the problems associated with these programs’ operation, the ALEC argues
that:

“Government entities that try to replicate the success of the free-market system

invariably fail. Pretrial services are no exception. To the misfortune of

jurisdictions that have pretrial services, these programs tend to focus on their
release mechanism without regard for its consequences.”
The Council further asserts that government entities:

“...congratulate themselves on having a successful release system if they (1) have

a 10 percent deposit bond option, (2) have other release mechanisms like release

on own recognizance, (3) and have sidelined commercial bail. This is done

without regard to the effect on detention or failure-to-appear (FTA) rates. Once
pretrial services reach these goals the means become the end. In fact, such
programs have proven to suffer from higher detention and FTA rates than other
jurisdictions that rely on bail bondsmen.”

Along similar lines, the cost-savings of surety bonding taxpayers was further
demonstrated by Krahl (2008). The study showed that the use of surety bonding in

Florida alone by a single surety bonding company alone saved Florida taxpayers in

excess of $80 million dollars in pretrial detention costs in a single calendar year, and
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functioned as a financial mechanism to offset exorbitant capital outlays if additional
detention facilities had to be constructed to accommodate the resulting overcrowding if
pretrial detention would be used as an alternative to surety bonding as a pretrial release
mechanism.

The twin issues of jail overcrowding and jail expansion/construction is
particularly problematic in light of the recent passage of Amendment 1 by voters in 2008
in Florida as well as the collateral conditions associated with recent economic downturn
not only in Florida, but across the entire nation as well. Ostensibly designed to provide
tax relief to property owners and supported by the Florida governor, the passage of this
amendment to the Florida Constitution, while reducing property owner’s taxes by about
$240 per year, has had a significant and potentially irreparable adverse financial impact
on the state, county, and municipal levels of government, particularly the criminal justice
system. Law enforcement has been mandated to think of new ways of providing valuable
police services at lower cost or eliminating certain types of policing program altogether;
prosecutors are re-evaluating their prosecutorial priorities; and jails are overcrowded well
beyond their established capacities because of pretrial detainees awaiting trial, those
defendants serving post-conviction sentences, and those convicted of more serious
offenses but awaiting transport to a state correctional facility.?

Although Amendment I was ostensibly designed to provide relief to Florida
taxpayers, the statewide economic downturn is based at least in part upon a deteriorated

housing market whereby many homeowners find themselves in a position of negative

» Ironically, one sheriff, for example, in one of Florida’s larger counties, indicated that because of
increased fuel and transportation costs, his agency would no longer transport prisoners to and from state
correctional facilities. His argument is that there is nothing in state law that mandates or compels the sheriff
to provide such transportation services.

28



equity because of the devaluation of their property relative to the amount of their home
loans. Increased rates of home foreclosures based upon the over-reliance on sub-prime
loans which ended up in default have also exacerbated the situation. In light of the large-
scale and protracted economic downturn which has affected not only Florida but the rest
of the nation as well, government officials are continually being tasked with shaving
literally millions of dollars from their operating budgets. Even though government
officials all over Florida are being charged with the mandate of “doing more with less”®,
both the direct and indirect costs of housing persons in jails across the state will be
directly affected by the recent passage of Amendment 1 by voters in Florida in 2008
along with a poorly performing economy. If one assumes even a fixed number of
detainees at a fixed cost along with a decrease in the revenue base available to sustain
them while in detention, then the relative costs of detention will actually be increased as
counties continue to find themselves in an adverse financial position because of a
continued shrinkage of the revenue base.

Across the state of Florida, the cost of housing inmates at the county level alone?’
exceeds 1.7 billion dollars per year. Even though counties have different per-diem costs,
the number of inmates on a daily basis multiplied by the established “per-diem” rate
gives a reliable estimate as to the direct costs associated with the operation of county

detention facilities and lock-ups.?®

** It should be noted that over time, the extreme outcome of the exhortation of “doing more with less” is to
“do everything with nothing.” Thus, the implication that follows from “doing more with less” is logically
meaningless.

*” This figure includes only inmates housed in county detention facilities. It does not include the costs of
housing inmates at state correctional institutions, nor does it include the rates charged to the Federal
government for housing Federal detainees.

** The standard formula used by county officials to compute direct per-diem costs is to take the total costs
of housing and supervision and divide that number by the total number of inmate-days.
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In light of increasing financial constraints, then, one compelling research question
is how much money does the use of surety bonding as a type of bail actually save the
taxpayers on a yearly basis? That is, how much money does the county save in direct
costs of maintaining jail and detention facilities by allowing pretrial defendants to be
released on a surety bond? A second related question is, what would be the financial
impact of actually placing all pretrial defendants in detention who are otherwise free on a
surety bond? Answering both of these questions provides valuable insight into the
viability and cost-advantage of surety bonding to taxpayers within the state in terms of a
cost-containment strategy.

Intuitively, then, it seems that the use of surety bonding as a form of bail makes
sound financial sense, if for no other reason than to maintain reduced operating costs,
forestall the construction of new jail and detention facilities, and to release defendants
back into the community if there is no compelling reason to keep them in pretrial
detention. The overarching question, then, to be addressed by this research is: what is the
overall financial impact of the use of surety bonding to taxpayers and county
governments?

From both a philosophical and substantive point of view, the decision to release or
detain defendants before trial attempts to balance the competing policy goals of the
criminal justice system. The public interest in maintaining public safety and crime control
directly conflicts with the deprivation of pretrial liberty and economy in government. It is
this debate that perpetuates itself over time. The prospect of defendants on bail
committing more criminal acts disturbs those who are committed to crime control efforts.

However, those committed to constitutional due process have their sensibilities offended
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when legally innocent persons are incarcerated prior to trial and conviction. Finally, fiscal
conservatives who emphasize government accountability, demand that taxpayers get the
most of their tax dollars and object to spending money that does not demonstrably or
effectively control criminal behavior in either the short-term or the long-term.

Thus, this study will look solely at the financial impact of the surety bonding
system in Florida, in an attempt to determine the overall anticipated financial impact of
surety bonding to counties across the state by one insurance company. This study is both
an extension and expansion of a similar study that was conducted by the author last year
using data for 2007 (see Krahl, 2008). This year’s study of 2008 data utilizes a more
inclusive and expansive dataset to better assess the overall financial impact and the
economic utility of surety bonding as a pretrial release mechanism

This year’s study also looks at the data not only on a statewide basis, but also on
the basis of subsets of the larger population of statewide data whereby the different
counties were grouped into categories based upon the size of the counties’ populations.
Consequently, there were six population tiers that were identified and utilized in this
year’s study. Disaggregating the overall statewide data into smaller data groups that were
based on county population size provided the opportunity for a more extensive analysis,
the implications of which have direct bearing on the financial stability of the counties
themselves if they would be required to build new jail or detention facilities if surety

bonding were not utilized as a method pretrial release.
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Methodology

It must be emphasized that this study reflects the surety bonding activities in the
state of Florida by one, and only one, surety bonding agency. Thus, in order to assess the
broader, overall financial impact of the use of surety bonding in the state of Florida by
this single company in terms of aggregate estimated cost savings and potential new jail
cell/dormitory construction costs, multiple data sources were utilized to collect the
requisite data. First, there were historical data for the 2008 calendar year that contained a
number of relevant data elements on a county-by-county basis, including the total number
of days on bail bond status. This type of data is critical when computing the cost-
advantage of bail as opposed to the use of pretrial detention.

Originally, the database of surety bond records for the 2008 calendar year
contained 52,247 records of defendants from across the state of Florida who had been
placed on surety bond status by this one insurance company. However, because a vast
number of records contained significant data entry errors or lacked the requisite data
altogether, the size of the database was reduced from 52,247 original records to 36,918
usable records. This represents a reduction in the size of the dataset of 15 ,329 cases, or
29.33 percent.”

When assessing the validity of the original data, there were two principal reasons
to not include certain bond records from the original database. First of all, some records
did not accurately reflect the “total number of days” on surety bond status; or the record

actually had a negative number associated with that variable. Other records were missing

* 1t should be noted that in a similar study conducted last year using 2007 data, there was a data loss of 53
percent. In that study, the original data set was reduced from 34,388 cases to 16,160 cases, or 53 percent. In
this current study, the original dataset was reduced from 52,247 usable cases to 36,918 cases. This is a
29.33 percent reduction in dataset size. However, the actual size of the 2008 database is 228.45 percent
larger than the database for 2007.
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a discernible “county” designation which would have made that record impossible to
utilize in the county-by-county analysis. Hence, measurement error would have been a
significant issue to include these cases in the final dataset

After all of the data exceptions were removed from the original database through
sorting and data cleansing procedures, the original database population was reduced from
its initial size to 36,918 usable records. This represents an attrition rate of slightly less
than thirty percent from the original number of cases in the database.” However, because
the population of all 36,918 usable records in the population were used in this analysis,
no sampling was required. Thus, all results in this analysis are based on data from the
entire database of 36,918 cases from across the state of Florida.>!

By virtue of the business activities represented by this one Florida insurance
company, all but seven counties (60 out of 67 counties) in Florida are represented in the
database itself.** Just under two-thirds (65.63 percent) of all of the cases used in the
analysis were from ten of Florida’s sixty counties. These included Broward (2.76%),
Escambia (4.46%), Hernando (3.23%), Hillsborough (22.14%), Lake (3.55%), Lee

(4.98%), Orange (9.34%), Polk (9.55%), Seminole (3.39%), and Volusia (2.23%)

** Because of the widespread nature and extent of data entry errors in the database mitially provided, it is
impossible to accurately determine or even estimate if the exclusion of these 15,329 records from the
original database did anything other than reduce the size of the resulting database. It is impossible to
determine if there were any significant differences between the group of cases that were deleted when
compared to the cases in the final usable database after the data had been subject to quality assurance
scrutiny. It is further impossible to determine the net impact of the data reduction on the outcome of the
county-by-county analysis, and whether some counties were disproportionately affected by the reduction in
the size of the database. The only thing that can be said with any degree of certainty is that the original
database was reduced in size by 29.33 percent, from an original size of 52,247 to 36,918 cases. As with last
year’s reduction in the size of the dataset because of faulty data, the effect of this reduction is both
unknown and indeterminate.

*! The total number of cases included in this study (36,918) includes those individual defendants with one
charge and one surety bond, along with those defendants that have multiple charges, and therefore, multiple
bonds. This is consistent with the current way that crime incident data is reported to the Uniform Crime
Report (UCR) using the National Incident Based Reporting System, whereby all offenses against the
defendant are reported, not just the most serious one.

*% There were no data from Dixie, Gilchrist, Jefferson, Lafayette, Madison, Taylor, or Union counties.
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counties. The remaining one-third (34.37 percent) of the cases in the database were from
the remaining counties in Florida with the exception of Dixie, Gilchrist, Jefferson,
Lafayette, Madison, Taylor, and Union counties. No cases were included in the database
from these seven counties. Hence, it is impossible to ascertain the financial impact of
surety bonding in these seven counties because there were no usable records to document
the use of surety bonding in those counties since there were no data available.>

Data regarding per-diem detention rates of county detention facilities were
obtained either from the specific county itself, or from reports submitted to the state’s
Department of Corrections’ Bureau of Research and Data Analysis and contained in
yearly reports pertaining to the operation of county detention facilities. Per-diem
detention costs reflect the direct costs of supervision, inmate housing, food, clothing, and
certain limited medical expenses. Per-diem rates are typically calculated by dividing the
total operating budget of the facility by the number of inmate-days for any particular time
period. Per-diem rates may be calculated monthly, quarterly, semi-annually, or annually.
In this analysis, the most recent per-diem detention cost (typically, fourth quarter data)
was used in the calculation of the total costs of detention and detention cost savings for

the entire 2008 time period.>

1t should be noted that the language in this document that makes specific reference to “statewide data” is
based on the sixty counties that are included in the analysis. The seven counties for which no data exist for
purposes of this study are nor included in any statewide analyses.

~ For two counties, it was impossible to determine “per-diem” detention costs, even after numerous and
repeated telephone calls to jail administrative personnel. Nor had such data been submitted to the
Department of Corrections by these counties in DOC-requested reports. As a result, for the counties of
Bradford and Gadsden, the statewide average for the study’s sixty counties without these two counties
included in the statewide calculation of a statewide average per diem cost was used. Thus, $58.74 was used
as the standard “per diem” rate for Bradford and Gadsden counties. Because counties reported no
significant fluctuations in their per diem rates for 2008, the per diem rates for the fourth quarter, 2007/first
quarter, 2008, were used in this analysis.
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Other data used in the analysis were “average daily populations” (ADP) and
incarceration rate (IR) data for Florida county detention centers.*> The average daily
population rate for each county was based on average daily population counts for each of
the twelve months in 2008, for each county detention facility. The incarceration rate is
based upon the number of persons incarcerated in county detention facilities per 1,000
persons in the county population. Obtained from the state Department of Corrections in
their statewide reports on county detention facilities in the state, these annual data were
critical in estimating annual detention costs for each of the different counties based upon
detention center population figures.

“Total detention costs” for each county in Florida were calculated by multiplying
the average daily population (ADP) for the year for that particular county by the county’s
per-diem rate. This figure, in turn, was multiplied by 365, as follows:

TDC = ADP x PDR x 365, such that
TDC is the total yearly detention costs for the county;
ADP is the average daily population for that county on an annualized basis;
PDR is the per-diem rate per inmate; and
365 is the number of days in the year.

The “total detention cost savings” for each county was calculated by multiplying
the total number of days on bond status by the established per-diem rate for that county.
This may be represented by the following computational formula:

TDCS = NDBS x PDR, such that

TDCS is the total detention cost savings for the county;

** The average daily population (ADP) and the incarceration rates (IR) are based on all inmates who are
incarcerated at the county detention facilities. These include those awaiting trial, those awaiting sentencing,
those serving sentences, those inmates awaiting fransport to state prison facilities, undocumented aliens,
those that are being held for other jurisdictions, and those who are under some type of civil commitment
(Baker Act, Marchman Act). The use of this overall average daily population yields the best measure of
what the true population of the jail facility actually is, and this is important in computing overall detention
costs for the county for the year.
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NDBS is the total number of days on bond status; and
PDR s the established per-diem rate.

Comparing these two variables on a county-wide and state-wide basis will allow
one to reliably estimate the overall magnitude of the financial impact that surety bonding
has on each individual county within Florida and the state as a whole.>® The resulting data
may also be used in reasonably inferring as to how many additional detention facilities
would be required if surety bonding were nor used as an alternative to pretrial detention.

The total number of cases included in this analysis, by county, as well as the
county’s population, and the total number of days spent on surety bond status for
defendants are displayed in Table I.

Table I shows that of the total number of cases in the dataset, Hillsborough
County had the greatest number of cases (7,748 cases; 21% of all cases). In addition,
Hillsborough County defendants spent an aggregate of 720,616 days on bond status
(21.09% of total). Orange County and Polk County were those counties that had the next
highest number of cases and the number of defendant days spent on bond status,
Curiously, Duval, Lee, and Escambia counties had significantly fewer cases included in
the dataset and accounted for fewer number of defendant days spent on bond status than
either Orange County or Polk County. In total, these six counties account for over fifty

percent of all of the cases in the data array and over fifty percent of all of the days that

3 Originally, data regarding bond forfeitures were going to be included in this study. However, the data
regarding the amount of revenue returned to the counties from forfeited surety bonds was going to be
difficult, if not impossible, to obtain from the different counties. All of these monies go into fines and
forfeitures at the state level, and then redistributed to the individual counties (Florida Statutes 903.26,
903.27). Accordingly, there is no specific line-item to extract that data. For each Clerk of Court office to
actually sift and sort through this data would require almost six months of effort because the surety bond
forfeiture data is so deeply embedded in the other “fines and forfeitures” data. Including the “fines and
forfeiture” data is the subject of future research.
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defendants spent on bond status. These six counties account for just over one-quarter of
the population in this study’s sixty counties.

In addition to the summary table for all sixty counties included in this analysis,
the relevant data are broken down by county population size."’ Accordingly, there are six
different tiers that are shown the different tables. Tier I counties are those counties (1n
with populations greater than 500,000 persons; Tier II counties (3) include those counties
with populations between 350,000 and 499,999 persons; Tier III counties (8) include
those counties with populations between 250,000 and 349,999 people; Tier IV counties
include those counties (7) with between 150,000 and 249,999 persons; Tier V counties
(14) are those with populations between 50,000 and 149,999 individuals; and Tier VI

counties are those counties (17) with less than 50,000 people.

%" Population data for each of the sixty counties included in this study are state population estimates, as of
April 1, 2008.
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Results

The total average detention costs, by county, are displayed in Table IL. For the
state overall, and using the computational formula identified above, the total costs to keep
defendants in jail exceeds 1.7 billion dollars of expense for the 2008 calendar year.
Indeed, the operation of detention facilities across the state is an expensive enterprise.
Table II also displays the total average detention costs for each county for the same time
period. The top five counties with the highest average annual detention costs across the
state include the following counties: Miami-Dade ($277.6 million), Broward ($190.7
million), Orange ($121.1 million), Palm Beach ($111.9 million), Hillsborough ($107.0
million). In the aggregate, these five counties by themselves account for just under fifty
percent (47.3%) of all county dollars spent for detention services ($808.4 million) across
the state. The remaining fifty-five counties in Florida account for the remaining 52.7
percent of the total cost of detention.

The total detention cost savings to each county from using surety bonds as
opposed to pretrial detention are also displayed in Table II. Based on the total population
0f 36,918 cases used in the analysis, there were a total of 3,416,237 days spent by
defendants in surety bond status. This is an average of 92.54 days per defendant.

Based upon the total number of days that defendants were on surety bond status,
per county, and multiplying that number by that county’s per-diem cost, the annual cost
savings to the counties across the state through the use of surety bonds by one Florida
insurance company alone is staggering, and approaches nearly a quarter billion dollars.
Table I further indicates that over $230 million dollars was saved by the counties and

their taxpayers through the use of surety bonds that were written by a surety bonding
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company as an alternative to pretrial incarceration. This savings represents roughly 13.5
percent of total detention costs statewide for those sixty Florida counties that were
included in this study.

Counties that realized the greatest detention cost-savings through the use of this
company’s surety bonds include Hillsborough ($56.6 million), Orange ($26.8 million),
Polk (13.9 million), Broward ($10.7 million), and Miami-Dade ($8.4 million). In the
aggregate, these five counties accounted for slightly over fifty percent, or $116.5 million
dollars, of all of the documented detention cost-savings through the use of surety
bonding.

There also was a tremendous amount of variation in the per-diem detention costs.
Per-diem detention costs ranged from a low of $27.50 in Jackson County to a high of
$109 in Miami-Dade. Closely behind Miami-Dade were F lagler (103.30), Palm Beach
($102.00), Charlotte ($100.62), and Broward ($97.50) counties. After these five counties,
the next closest counties were St. Johns ($84.01) and Collier ($81.00), and Glades
($80.64) counties. The average (mean) per-diem detention cost across the state was
$59.72.

”Average daily populations” (ADP) for county detention facilities are displayed in
Tables Il and in each of the tables that display the data by different population tiers.
Significant variations are observed between counties throughout the state. The average
daily population (ADP) ranged from a low of 51 in Gulf County, Glades County (52),
and Liberty County (52), to a high of 6,979 in Miami-Dade. In addition to Miami-Dade,
the highest average daily populations were in Broward (5,360), Orange (4,528),

Hillsborough (3,735), Duval (3,725), Pinellas (3,370) and Palm Beach (3,006) counties.
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Incarceration rates (Table III) are based on the number of detainees in county
detention facilities per 1,000 persons in the county’s population. Hence, along with the
number of individuals actually incarcerated in detention, incarceration rates are sensitive
to fluctuations in the number of persons in the population. The overall incarceration rate
for the 60 counties in the state covered under this study is 4.22 persons per 1,000 in the
county population. These data also illustrate there are substantial differences in the
incarceration rates between the different counties in the state. Flagler County shows the
lowest incarceration rate (1.3), closely followed by Clay (2.4), Palm Beach (2.3),
Seminole (2.3), and Sumter (2.3)... Alternatively, some of the highest incarceration rates
(5.0 and over) are found in Bay (5.5), DeSoto (6.2), Escambia (5.8), Franklin (8.2),
Hendry (6.2), Liberty (6.3), Marion (5.5), Monroe (7.8), Okeechobee (6.5), St. Lucie
(5.7), Wakulla (8.7), and Washington (6.0) counties over the course of the year.

These data also reveal that a number of counties within the state have
substantially higher rates of incarceration than do others. The data also demonstrate that
the counties with the highest rates of incarceration may be significant in terms of better
utilizing surety bonds as a mechanism by which to reduce jail overcrowding and reduce
the number of pretrial defendants who are in pretrial detention.”®

Because of the financial impact associated with the use of surety bonding in the
larger counties within the state, it would be valuable to examine the financial impact of
surety bonding across the state if one looks at the largest fourteen counties in Florida and
the remaining counties in the state who utilized surety bonding in 2008 based on the

bonds written by one surety bonding company (see Table Iv).

* Please refer to footnote 35 herein regarding the average daily population (ADP) and incarceration rates
(IR) use in this research.
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If we examine the fourteen largest counties’” in Florida based upon population
(Tier I and Tier II counties), the total detention cost savings in these counties alone
exceed $144.8 million dollars per year in detention cost savings alone. This aggregate
amount within these fourteen counties represents 62.9 percent of all of the 230.1 million
dollars in cost savings across the state.* Looking at the remaining 46 counties, there was
an aggregate savings in detention costs of 85.4 million dollars through the use of surety
bonding. This represents 37.1 percent of the aggregate detention cost savings across the
state.

The following summary tables, Table IV-A and Table IV-B, both summary
compilations of Table IV, examine the average detention cost savings, the average per
diem rate, the average detention costs, and the average detention costs if surety bonding
were not utilized. The data is further broken down by statewide totals, totals for the
fourteen largest counties in the state, and the remaining forty-six counties in the state
where surety bonding is utilized as a pretrial release mechanism and as an alternative to

pretrial confinement.

*? These fourteen counties are as follows: Tier I - Brevard, Broward, Duval, Hillsborough, Lee, Miami-
Dade, Orange, Palm Beach, Pinellas, Polk and Volusia counties; and Tier II — Pasco, Seminole, and
Sarasota.

* Since this study considers only one Florida surety bonding company, it is important to mention that their
bail agents are not equally distributed throughout the state within the different counties themselves.
Consequently, some counties have more bail agents; other counties, fewer. Similarly, other surety bonding
companies also operated within the state that have bail agents differentially distributed throughout Florida.
The results of their surety bonding efforts and activities in terms of financial impact are not included in this
particular study. A more comprehensive analysis of all bonding companies across the state with respect to
their overall financial impact in the state of Florida is the subject of potential future research.
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Table IV-A

Comparison of Largest Florida Counties with Remainder of State
Detention Cost Savings, Costs of Detention, and Detention Costs Without Surety Bonding

Annual Total and

Average Per Diem

Annual Total and

Annual Total and
Average Detention

Average Detention Rate Average Cost of Costs Without
Cost Savings Detention Surety Bonding
Statewide — All
Counties Across $ 230,153,134 $59.72 5 1,710,758,858 $ 1.940,911,992
Florida (n=60) $ 3,835,886 328,512,648 $32,348.533
Largest Counties $ 155,736,501 $73.10 $1.227,332,991 $ 1,383,069,492
in State (n=14) 511,124,036 $ 87,666,642 $ 98.790,678
Remaining
Counties in State 574,416,632 $ 55,65 $ 483,425,867 $ 557,842,499
(n=46) $1.617,753 % 10,509,258 $ 12,127,011

This summary table illustrates the following major findings:

e The fourteen largest counties across the state account for approximately 71.7
percent of all of the detention costs on a state-wide basis;

* These same counties account for 67.6 percent of all of the savings in annual
detention costs;

* Finally, the 46 remaining counties across the state account for 28.2 percent of the
annualized detention costs and 32.3 percent of the total detention cost savings
through the use of surety bonding.

These findings, then, confirm that which is intuitively obvious - the more that

surety bonding is used in any county, the greater that the detention cost savings will be to

that particular county. Statewide average daily cost savings through the use of surety

bonding by this company alone is approximately $630,556 dollars for all counties

statewide; $426,675 dollars for the fourteen largest counties in Florida; and, $203,881

dollars for the remaining 46 counties in the state. Comparatively speaking, the average

daily detention costs across the state are $4,687,011 for all Florida counties; $3,362.556

dollars for the fourteen largest counties across the state; and $1,324,454 in the 46

remaining counties in Florida.
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It is also instructive to look at these same statewide data when displayed by the

six different population tiers (Table IV-B). Referring back to the breakdown as far as

population tiers are concerned, the table below displays annual total and average

detention cost savings through the use of surety bonding, the average per diem rate, the

annual total and average cost of detention, and finally, the annual total and average cost

of detention without surety bonding.

Based upon these population tiers, these data indicate that Tier I counties

accounted for nearly two-thirds of the annual cost-savings through the use of surety

bonding during 2008. The breakdown by population tiers relative to the percentage of

cost-savings accrued through the use of surety bonding in 2008 is shown below:

Tier I Counties
Tier IT Counties
Tier III Counties
Tier IV Counties
Tier IV Counties
Tier VI Counties

62.9%
4.8%
9.8%
9.3%
8.3%
4.9%

Table IV-B

Detention Cost Savings, Costs of Detention, and Detention Costs Without Surety Bonding

By Six Population Tiers

Annual Total and

Average Detention

Average Per Diem
Rate within

Annual Total and
Average Cost of

Annual Total and
Average Detention
Costs without

Cost Savings Population Tier Detention within Surety Bonding
within Population Population Tier within Population
Tier Tier

Tier I Counties $ 144,802,294 $75.38 $ 1,149,199,688 $ 1.294,001,962
(11) S 13,163,845 S 104,472,699 $ 117,636,544
Tier II Counties S 10,934,207 $64.72 578,133,324 $ 89,067,530
3) $ 3,644,736 $ 26,044,441 $29,689.177
Tier I Counties $ 22,550,788 $57.78 $212,093,012 $ 235,243,797
8 $ 2,818,848 $ 20,586,626 $ 29,405,474
Tier IV Counties $21,472.227 $64.71 $120,541,630 $ 142,013,856

()

$ 3,067,461

$17,220,233

$ 20,287,694
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Tier V Counties
(14)

$ 126,013,577
$ 9,000,970

Tier 6 Counties
(17)

S 19,126,733 $56.15 $ 106,886,845
$ 1,366,195 $ 7,634,775

$11,266,887 $50.51 $ 43,304,381
$ 662,758 $ 2,547,317

$ 54,571,268
$ 3,210,075

In order to evaluate the overall impact of surety bonding, it is useful to examine

the ratio between the average aggregate daily coasts saved through surety bonding and

the average aggregate daily costs incurred as a result of using pretrial detention. The

results regarding the percentage of detention costs saved on a daily basis in 2008 in sixty

Florida counties are displayed in Table V-A and Table V-B, as derived from summary

Table IV.

Within the state of Florida, all sixty counties used in the analysis had aggregate

average daily detention costs of nearly 4.7 million dollars. Overall, on a daily basis, the

state saved approximately $631,000 per day in detention costs.

Table V-A
Average Aggregate Daily Detention Costs, Average Aggregate Daily Costs Saved Through Surety

Bonding, and Percentage of Costs Saved on Daily Basis

Statewide and by 14 Largest and Other Counties

Average Aggregate Average Aggregate Percentage of Costs
Daily Detention Costs Daily Costs Saved Saved on Daily Basis
through Surety Bonding | through Surety Bonding
Florida Statewide — All
Counties (60) $4,687,011 $630,556 13.5
14 Largest Florida
Counties $3,362,556 $426,675 12.7
Remaining 46 Florida
Counties $1.324.455 $203,881 154

The data show that on a statewide basis, the use of surety bonding saves

approximately 13.5 percent of the average daily detention costs. In Florida’s fourteen

largest counties, a savings of 12.7 percent is realized through the use of financial surety.

In Florida’s remaining 46 counties, the percentage saved is higher than for either the state

as a whole or the fourteen largest counties within the state.
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The table illustrates that of all sixty Florida counties that were included in the
analysis, surety bonding saves, on average, just over $630,000 in detention costs on a
daily basis. This translates to 13.5 percent of the average aggregate daily pretrial
detention costs in the state. Moreover, the fourteen largest counties the state save, on
average, just over $426,000 dollars in average aggregate daily detention costs through
surety bonding, or roughly 12.7 percent of average aggregate daily detention costs. For
the remaining forty-six counties in the state, the average daily detention cots are just over
$1.3 million dollars. In these counties, surety bonding saves, on average, slightly more
than $200,000 per day in detention costs. This figure represents slightly more than 15
percent of the average aggregated detention costs in these 46 counties.

These results are even more striking if the same data is broken down according
the pre-established population tiers (Table V-B). Using these six different population
tiers, the following table displays the average daily costs saved through the use of surety
bonding as related to the average daily detention costs. The results regarding the
percentage of detention costs saved on a daily basis in 2008 in sixty Florida counties are
displayed in the following table. In general, this table reveals some interesting findings
relative to the impact of the use of surety bonding relative to the average daily costs of

pretrial detention from one population tier to the next.
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Table V-B
Average Aggregate Daily Detention Costs, Average Aggregate Daily Costs Saved Through Surety
Bonding, and Percentage of Costs Saved Through Surety Bonding on Daily Basis,
by Six Population Tiers

Average Aggregate Average Aggregate Daily Percentage of Costs
Daily Detention Costs Costs Saved through Saved on Daily Basis
Surety Bonding through Surety Bonding
Tier I Counties $ 3,148,492 $ 396,719 12.6%
(1)
Tier 1I Counties S 214,064 $ 29,956 14.0%
3)
Tier II Counties $ 582,721 $61,783 10.6%
(8)
Tier IV Counties $ 330,251 $ 58,828 17.8%
()
Tier V Counties $ 292,841 $ 52,402 17.9%
(14)
Tier 6 Counties $118,642 $ 30,868 26.0%
(a7

Although each population tier demonstrates considerable cost savings through the
use of surety bonding (with all population tiers exceeding ten percent in terms of
percentage of costs saved), the percentages from one population tier to the next generally
indicate that the greatest returns from the use of surety bonding are realized by the
smaller counties within the state.*! Although Tier IV and Tier V counties have just about
the same percentage of daily costs saved through surety bonding with respect to the
average daily costs of detention (17.8 percent and 17.9 percent, respectively), it is the
seventeen Tier VI counties, those with populations under 5 0,000 persons that truly realize

the biggest return on the use of surety bonding as a mechanism to offset the daily costs of

*' The only exception as far as this general trend is concerned is with Tier III counties, which include
Alachua, Collier, Escambia, Lake, Leon, Manatee, Marion, and Osceola counties.
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pretrial detention. In these Tier VI counties, the average daily costs saved through the use
of surety bonding are 26 percent of those counties’ average daily detention costs.

This analysis has shown that the financial impact of surety bonding in the state of
Florida is significant in terms of reducing the operational costs of detention facilities. On
a statewide basis, this number exceeds $230 million dollars in 2008 alone, by this single
surety bonding company. Even if this magnitude of savings was relatively constant over a
five- or ten-year period, the estimated detention cost savings to Florida’s taxpayers would
be between 1.15 billion dollars (over five years) and 2.30 billion dollars (over a ten-year
period).

The greatest cost savings in terms of actual magnitude were in Broward ($10.7
million), Hillsborough ($56.6 million), Miami-Dade ($8.4 million), Orange ($26.8
million), Polk ($14 million) counties. In the aggregate, these five counties alone
accounted for over fifty percent of the aggregate pretrial cost savings across the state
through the use of surety bonding.

Just as important is the question of financial impact on county detention facilities
if there were no defendants on surety bonds. In other words, what would be the financial
impact of placing these individuals in pretrial detention instead of using surety bonding to
secure their pretrial release? Table IV addresses this particular question.

These data indicate that removing the defendants in this study from surety bond
status and placing them in pretrial detention would have increased the total costs of jail
operations across the state by over 13 percent. Although this percentage increase appears
to be somewhat modest on its face, the impact of this increase is not insignificant,

especially if one considers that this nearly five percent increase translates into an excess
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of $230 million dollars of operating expense. For a number of individual counties across
the state, the financial impact of having to place all defendants into pretrial detention
status would stretch their detention center operating budgets to the sheer breaking point
in an alarming fashion.

Given the current rates of surety bond utilization in a number of these counties,
the overall operating budgets of their county detention facilities across the state would be
increased significantly if these same defendants were to be placed in pretrial detention.
Counties that would have experienced increases in operating costs in excess of thirty
percent include Baker (+56.2), Charlotte (+39.27), Citrus (30.66), Flagler (+166.71),
Glades (+50.14), Hardee (+102.14), Hernando (+39.87), Highlands (+35.86),
Hillsborough (+52.86), Holmes (+42.03), Okeechobee (+46.62), Polk (+32.52), and
Seminole (+32.04) counties. In these thirteen counties alone, placing defendants in
pretrial detention as opposed to releasing them on surety bonds would have increased
these counties’ detention centers annual aggregate operating costs by $114.6 million in
2008 alone.

Moreover, it is important to consider the extent to which surety bonding acts as a
way to contain construction costs of new facilities across the state, or forestall the
construction of additional jail beds to accommodate increases in the pretrial detention
population. Suppose, for example, no defendants were released on surety bonds, and that
all of these defendants were placed in pretrial detention. The data from this analysis
indicate that there were 36,918 defendants released on surety bonds, and that they were
under a surety bond for an aggregated total of 3,416,237 days until the bond was

satisfactorily discharged. On average, defendants across the state on surety bond spend an
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average of 92.54 days on bonded status with substantial variations from one county to the
next. The question then becomes: how many new beds or cells would have to be
constructed in order to accommodate the increase in pretrial population if surety bonding
were unavailable as a pretrial release mechanism?

For the state of Florida on an overall basis, the number of additional beds or cells
can be calculated using the following formula:

NEW BEDS =PTD x DAYS/365, such that

NEW BEDS is the number of new beds or cells required;

PTD is the number of pretrial detainees;

DAYS/365 is the average number of days in bond status/PTD status assuming no

surety bonding;

365 is the number of days in the year.

As an example to simplify this argument, assume that you have two pretrial
detainees. One spends 200 days under a surety bond, while the second spends 165 days
on bond status. Let us further assume that without being released on bond, both would
have spent their time (200 days + 165 days) in pretrial detention. In order to
accommodate these two pretrial detainees, we need to determine how many additional
beds will be required. Substituting the values into the formula above, we get the
following result:

NEW BEDS =PTD x DAYS/365
NEW BEDS =2 x 182.5/365
NEW BEDS =2x .5

NEW BEDS =1.0

Thus, in order to accommodate these two new pretrial detainees in pretrial detention and

for the time specified, one additional bed/cell would be needed.
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If we look at the overall state of Florida and the impact of putting all pretrial
defendants in pretrial detention status, there were 36,918 persons on surety bond during
2008. Furthermore, the average amount of time on bond status was 92.54 days.
Accordingly, the total number of days on surety bond status for these 36,918 pretrial
defendants was 3,416,237 days over the entire year. Calculating the number of new beds
or cells that would be needed can thus be determined as follows by substituting the
appropriate values into the formula:

NEW BEDS =PTD x DAYS/365
NEW BEDS = 36,918 x 92.54/365
NEW BEDS =36,918 x .25353
NEW BEDS =9,359.55

Therefore, in order to put pretrial defendants who were under a surety bond into
pretrial detention, an additional 9,359.55 beds would need to be supplied across the state
in order to account for the increased demand for bed/cell space. These data are displayed
county by county in Table VI. Counties across the state that would be most impacted
from having to increase their number of inmate beds or cells by over one hundred new
bed/cell constructions are: Bay (202.02); Broward (301.49), Charlotte (214.82), Citrus
(196.21), ( Duval (141.05), Escambia (447.09), Flagler (210.09), Hardee (138.90),
Hendry (107.32), Hernando (297.03), Highlands (164.22), (Hillsborough (1,974.29),
Lake (284.73), Lee (447.45), Marion (204.11), Miami-Dade (210.67), Okeechobee
(121.68), Orange (1,003.73), Palm Beach (193.85), Polk (768.38), Seminole (319.48),

and Volusia (247.59) counties.
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Even more striking are the cost estimates to increase detention capacities in order
to accommodate the additional demand for bed/cell space from removing these pretrial
defendants from surety bond status. According to Allen Beck, Ph.D., a nationally-
recognized expert in jail facility design who has authored numerous articles on the
subject, the cost of a single dormitory-style bed can be constructed for around $20,000.
Comparatively, the construction cost of a jail cell (one- or two-person) can be anywhere
between $60,000 and $80,000. For this analysis, the midpoint of this range, $70,000, will
be used to estimate the upper limit of construction costs.

For the state overall, estimated construction costs for 9,359.55 dormitory-style
beds are $187,191,068. To construct additional jail cells, anticipated construction costs
are $655,168,740. Construction cost impact data are included for each of the counties in
Florida who would be affected by placing all pretrial defendants into pretrial detention
without the benefit of surety bonding. Those particular counties, just over fifty percent of
all the counties in the state, that would be most affected by construction costs of
dormitory-style facilities that exceed one million dollars are Alachua, Baker, Bay,
Brevard, Broward, Charlotte, Citrus, Clay, Duval, Escambia, F lagler, Hardee, Hendry,
Hernando, Highlands, Hillsborough, Lake, Lee, Leon, Marion, Miami-Dade, Okaloosa,
Okeechobee, Orange, Palm Beach, Pasco, Polk, Santa Rose, Sarasota, Seminole, Sumter,
and Volusia counties.

The financial impact of new jail cell construction (not dormitory style) is even
more striking. By virtue of the number of new cells that would be needed to house those
inmates who were not on surety bond status, the price tag associated with such an

undertaking would be staggering from a financial point of view. Across the state, the
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average cost per county to construct new jail cells would exceed ten million dollars per
county. Those counties that would experience construction costs that exceed ten million
dollars for new jail cells are Bay, Broward, Charlotte, Citrus, Escambia, Flagler,
Hernando, Highlands, Hillsborough, Lake, Lee, Marion, Miami-Dade, Orange, Palm
Beach, Polk, Seminole, and Volusia counties.

The six tables below (Tables VII-A through VII-F) are derived from Table VI,
and reasonably estimate the costs of new jail bed or jail cell construction if all pretrial
defendants were removed from surety bond status and placed in pretrial detention. Based
on 2008 data, and based on these counties’ population tiers, the tables below show the
impact of removing pretrial defendants from surety bonding and placing them in pretrial
confinement status. Using the $20,000 figure for the construction of jail beds in a
dormitory setting, the aggregate cost for the eleven Tier I counties (the largest counties in
the state) alone would exceed $107 million dollars. To actually construct more traditional
jail cells at the estimated cost of $70,000 per cell, the cost of new cell construction would
exceed $377 million dollars for these same eleven counties. Almost 5,400 new beds or
Jail cells would need to be constructed. The two counties that would experience the
greatest number of new beds or cells would be Hillsborough County, Orange County,

Broward County, and Polk County.

Table VII-A
Tier I Counties New Jail Construction Cost Estimates
NUMBER NEW COSTS FOR DORM- COSTS FOR CELL-
TIER I BEDS/CELLS STYLE STYLE
COUNTIES (11) NEEDED CONSTRUCTION CONSTRUCTION
Brevard 67.22 S 1344384 S 4,705.342
Broward 301.49 Y 6,4029.863 S 21,104,321
Duval 141.05 $ 2821096 S 9873836
Hillsborough 1,974.29 $ 39485808 S 138,206,329
Lee 447.45 S 8948984 5 313214587
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